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SHARLAND AND GOHIL – SUMMARISED 

Over recent weeks I have been requested on a number of occasions to attempt to summarise the 

principles to be derived from the conjoined appeal decisions of the Supreme Court in Sharland and 

Gohil. Accordingly, I have tabulated such a summary in the hope it will be of assistance generally:- 

Name Sharland v Sharland Gohil v Gohil 

   

Citation [2015] UKSC 60 [2015] UKSC 61 
   

Facts i) An appeal considering the effect of 

fraudulent non-disclosure on a 

divorcing parties’ financial settlement / 

court order embodying the terms of the 

agreement reached. 

 

ii) H & W married 17 years. Separated 

2010. Three children, one with autism 

and needing long term care of W.  

 

iii) H had developed and held 

substantial shareholding in a software 

company, AppSense Holdings Ltd and 

the value and approach to the division 

of the shares held was at the heart of 

the case.  

 

iv) Expert valuations on both sides 

produced on basis there were no plans 

for an IPO of the company.  

 

v) During the trial before Bennett J in 

the High Court in July 2012, following 

H’s confirmation re no IPO parties 

reached settlement providing, with 

other assets, W with 30% of net 

proceeds of any future company share.  

 

vi) Draft consent order drawn up, but 

before sealed, W discovered company 

being prepared for IPO at a far greater 

value than valuations provided.  

i) W had petitioned for divorce in 2002. 

Then in the financial relief proceedings, H 

a solicitor claimed his apparent assets all 

held on behalf of his clients.  

 

ii) At the FDR (2004) W’s claims In 2004, 

the wife's financial claims settled and 

order made included a lump sum to W on 

capital clean break with a spousal ppo, 

which H stopped paying in 2008.  

  

iii) Order made set out preamble that W 

doubted H’s full disclosure but 

compromising claims to reach finality.  

 

iv) In 2007, W applied to set aside 2004 

order on basis of H’s fraudulent lack of 

disclosure.  

 

v) 2008 H charged and later convicted 

(2011) and imprisoned of serious money-

laundering offences (2005). vi) This was 

followed by confiscation proceedings all 

of which delayed W’s set aside 

application.  

 

vii) In 2012, Moylan J set aside the 2004 

Order on basis of H’s material non-

disclosure in 2004 and if truth been 

known the order would have been 

different and further, on basis W’s 

evidence fell under Ladd v Mar-



 

 

vii) W requested order not to be sealed 

and hearing to resume. 

 

viii) Court determined H been 

dishonest in evidence given and had 

told truth Court would have adjourned 

original hearing to await outcome of 

IPO. Now however IPO not taking 

place at all – so Court determined no 

need to set aside order made on basis 

of settlement reached as would not 

have made substantially different 

order. (see Livesey (formerly Jenkins) v 

Jenkins [1985] AC 424).  

 

ix) Court of Appeal upheld Bennett J’s 

order (Briggs LJ dissenting). W 

appealed.  

shall whereby fresh evidence may be 

given on appeal).   

 

viii) The Court of Appeal allowing H’s 

appeal held Moylan J had incorrectly 

applied Ladd v Marshall  and purporting 

to apply that case correctly, whilst holding 

other evidence as inadmissible, 

determined there was in fact no admissible 

evidence to support Moylan J's findings 

on H’s material non-disclosure.  

   
Decision of 

Supreme 

Court 

W’s appeal unanimously allowed 

(Lady Hale). Consent order not to be 

sealed W's application for financial 

relief returned to Family Court for 

further directions.  

W’s appeal unanimously allowed (Lord 

Wilson – with Lord Neuberger short 

agreeing judgment). Moylan order re-

instated.  

   
Basis of 

Decision: 
i) Agreed settlement was always 

preferable to contested matrimonial 

claims in court (17).  

 

ii) Agreements however cannot oust 

the court jurisdiction to make the final 

orders (see s 34 MCA 1973) for 

financial arrangements (18) and 

therefore such agreements are not 

contracts enforceable in law (19).  

 

iii) The court will make an order in 

accordance with an agreement reached 

unless it considers there are 

circumstances (see s 33A MCA 1973) 

which suggest it should inquire further 

(20).  

 

iv) Parallel to this, is the parties' duty 

to make full and frank disclosure of all 

relevant information to each other and 

the court (21).  

 

v) In family proceedings (as opposed 

to civil proceedings):- 

i) Re: H’s earlier claim (not pursued) that 

a Judge at first instance did not have 

jurisdiction to set aside an order made at 

the same level – the court observed that 

the Court of Appeal had been long 

recognised as an inapt forum for enquiries 

re non-disclosure etc as arise upon setting 

aside applications and this was 

demonstrated again as here where an 

intensive fact-finding hearing was 

necessary. 

 

ii) Further there is an urgent need to 

definitively confirm the High Court's 

jurisdiction to set aside a financial order 

made in that court and to this extent the 

Supreme Court endorsed the conclusion of 

the Family Procedure Rule Committee in 

relation to its "Setting Aside Working 

Party", meeting on 20 April 2015 (16-18) 

on this issue.  

 

iii) The recorded preamble raising the W’s 

doubts about H’s disclosure had no legal 

effect in a financial order in divorce 



 

i) the authority of a consent order is 

derived from the court’s approval  (de 

Lasala ([1980] AC 464) and not the 

parties’ agreement(or contract as in 

civil) and so the duty of full and frank 

disclosure is always present (27). 

 

ii) the parties’ consent must be valid. 

Any factor vitiating the consent may 

be good reason to set aside a consent 

order and whether a court is bound to 

do so is the question arising on the 

appeal (29).  

 

vi) (noting only the flexibility a court 

now has in instances of innocent / 

negligent mis-representation in 

contract law re: restricting a right to 

rescind the agreement – but not 

determining whether such an approach 

applies to innocent misrepresentation 

/non disclosure in family /civil consent 

orders) The present case involving 

fraud - it would be extraordinary if a 

victim of a fraudulent 

misrepresentation in a matrimonial 

case was in a worse position than 

where there is  fraudulent 

misrepresentation in a contract case, 

including one to settle a civil claim.  

 

v) The Court agreed with Briggs LJ, 

that 'fraud unravels all' and should lead 

to the setting aside of a consent order 

procured by fraud (32). 

 

vi) The only exception being if the 

court is satisfied that, at the time when 

it made the consent order in question, 

the fraud would not have influenced a 

reasonable person to agree to it, nor, 

had it known then what it knows now, 

would the court have made a 

significantly different order, whether 

or not the parties had agreed to it. The 

burden of proof of this is upon the 

fraudster – it should not be on the 

victim to establish it would have made 

a difference (33).  

 

vii) The Judge would not have made 

proceedings. Instead, H owed a duty to the 

court to make full and frank disclosure of 

his resources, and absent of this the court 

would be disabled from discharging its 

duty under s. 25(2) of the Matrimonial 

Causes Act 1973.  

 

iv) One spouse cannot exonerate the other 

from complying with this duty (19-22).  

 

v) Ladd v Marshall had no relevance to an 

application to set aside a financial order 

for fraudulent non-disclosure (32). 

 

vi) The Court of Appeal was in error in 

finding Ladd v Marshall did apply when 

deciding what evidence was admissible 

because the Court of Appeal, as above, 

would not have conducted the necessary 

fact-finding exercise and hence such 

determination by that court was irrelevant. 

 

vii) Further the essence of Ladd v 

Marshall assumes there has been a trial 

whereas, here W’s first opportunity to put 

forward the evidence was at the hearing 

before Moylan J and as the argument 

would not apply if the set aside 

application was in relation to a financial 

order made by a district judge, then the 

criteria for admissibility should not 

depend on the level of court.  

 

viii) In addition, had there been a trial 

originally of W’s claims and not a 

settlement, H would have had the duty   

and not W, as held, to explain his 

resources – hence – because of this 

erroneous approach to admissibility, the 

dismissal of her application to set aside 

could not be justified (33).  

  

ix) So in evaluating the merits of Moylan 

J's order – the question was - what 

admissible evidence was before him and 

could the Judge have properly found H 

guilty of material non-disclosure in 2004 

(33-35).  

 

x) Moylan J had relied on evidence from 

H's criminal proceedings obtained from 



 

the order he did or when he did had it 

not been for H’s fraud and therefore 

the consent order should have been set 

aside.  

 

viii) Bennett J had erred when 

applying Livesey (not a fraud case), 

which had drawn a distinction between 

triviality and materiality only at the 

date of the order and not at some later 

date (34) and also in not allowing W’s 

application to resume the hearing but 

instead having made his decision on 

the basis of the evidence then before 

him (35). It did not matter whether the 

order had been sealed or not. 

 

ix) With regard to the process of 

seeking to set aside an order, the court 

retains jurisdiction over a marriage 

even after it has been dissolved and 

pursuant to s 31F(6) Matrimonial and 

Family Proceedings Act 1984 the 

family court has power to vary, 

suspend, rescind or revive any order 

made by it.  

 

x) The parties can either make a fresh 

application to set aside or appeal 

against the consent order.  

 

xi) Reference should be made to the 

observations of Lord Wilson in the 

judgment in Gohil v Gohil [2015] 

UKSC 61 re: how such applications 

should be made. However, within the 

process, the renewed financial remedy 

proceedings need not start from scratch 

and the court may be able to isolate the 

issues to which the misrepresentation 

or non-disclosure relates (37-43). 

sources outside the UK (since held 

inadmissible and discounted by the Court 

of Appeal) (13-15, 33). In the 

circumstances, however, if Moylan J 

relied only on the remaining admissible 

evidence (36-40), the court concluded he 

would, in the light of his findings on it, 

still have found H guilty of material non-

disclosure (42).  

 

xi) (per Lord Neuberger – agreeing with 

reasoning of Lord Wilson)  

 

xii) Where a party’s non-disclosure was 

inadvertent, there is no presumption that it 

was material and the onus is on the other 

party to show that proper disclosure 

would, on the balance of probabilities, 

have led to a different order; whereas 

where a party’s non-disclosure was 

intentional, it is deemed to be material, so 

that it is presumed that proper disclosure 

would have led to a different order, unless 

that party can show, on the balance of 

probabilities, that it would not have done 

so 

 

xiii) Several factors establish that the 

material non-disclosure issue should not 

be remitted, provided that there is no risk 

of injustice to H (49-55).  

 

xiv) These are the court has to be satisfied 

that:- 

 Moylan J would have concluded 

there had been material non-

disclosure even if he had not 

received the inadmissible 

evidence; or 

 having regard to the totality of the 

admissible evidence, it could 

safely be concluded that there had 

been material non-disclosure; or 

 should the matter be remitted, the 

judge then determining the case 

could only realistically come to 

that conclusion in light of the 

totality of the admissible evidence 

(56-57).  
   
   



 

Summary The Principles arising from this 

Judgment are:- 

 

 the duty of full and frank 

disclosure is both to the other 

party and to the Court in 

divorce financial remedy 

proceedings; 

 

 matrimonial agreements for 

financial arrangements are not 

contracts enforceable in law 

without the prior approval of 

the Court; 

 

 a consent order is dependent 

upon the agreement given and 

therefore any factor vitiating 

the consent may be a good 

reason to set aside the order; 

 

 it has yet to be decided if 

where there has been an 

innocent misrepresentation/ 

lack of disclosure upon which 

the other party has relied there 

remains any lesser option to 

permitting the other party to 

resile from the order/ 

agreement; 

 

 fraud unravels all and should 

lead to a setting aside of the 

order made thereon unless the 

fraudster can establish at the 

time when the consent order in 

question was made, the fraud 

would not have influenced a 

reasonable person to agree to 

it, nor, had the court known 

then what it knows now, 

would the court have made a 

significantly different order, 

whether or not the parties had 

agreed to it. 

 

 The reference in Livesey’s case 

of ‘materiality’ was a 

reference to at the time the 

order was made and not 

subsequently; 

The Principles arising from this 

Judgment are:- 

 

 The existence of a power of the 

Court of the same level as that 

which made an order having the 

jurisdiction to set it aside is to be 

supported; 

 

 Where as in the case of financial 

remedy proceedings a party’s duty 

of full and frank disclosure is to 

the Court then the other party 

cannot by any agreement or 

otherwise exonerate that party 

from that duty; 

 

 Ladd v Marshall has no relevance 

to an application to set aside a 

financial order for fraudulent non-

disclosure; 

 

 The Court of Appeal need not 

remit a matter for rehearing where 

full and frank disclosure is in 

issue as opposed to determining 

the matter itself if it is clear the 

Judge was entitled to find there 

was a lack of full and frank 

disclosure or looking at all the 

evidence it was safe to so 

conclude or that would be the 

only conclusion if the matter was 

remitted; 

 

 Where non-disclosure was 

inadvertent, there is no 

presumption that it was material 

and the onus is on the other party 

to show that proper disclosure 

would, on the balance of 

probabilities, have led to a 

different order;  

 

 Where a party’s non-disclosure 

was intentional, it is deemed to be 

material, so that it is presumed 

that proper disclosure would have 

led to a different order, unless that 

party can show, on the balance of 

probabilities, that it would not 



 

 

 S 31F(6) of the Matrimonial 

and Family Proceedings Act 

1984 gives the court wide 

powers to vary suspend 

rescind or revive an order and 

the court jurisdiction extends 

to after a marriage has been 

dissolved; 

 

 The route to challenging a 

consent order is by appeal or a 

setting aside application; 

 

 The court need not set aside 

the whole order if it is not 

necessary to do so. 

have done so 

 

 Ashley Murray 23.11.15 

 


