
 

 

 

 www.ashleymurraychambers.co.uk  
 

S v AG (& MR) [2011] EWHC Civ 1056 – Issue 28 

Lottery Wins – ‘Matrimonial’ or  ‘Non Matrimonial’ 

 

Introduction: 

1. Mostyn J., at the start of this hearing, had walked into Court armed with only three pieces of paper, 

none of which informed him of the case with which he was to be presented. In fact, the case involved 

issues of foreign divorce recognition, highly conflicting factual evidence that needed an interpreter, 

allegations of ‘conduct’ and ‘new ground’ issues connected with the approach under s25 to lottery 

winnings. As if this was not enough, each party wished to proceed by way of McKenzie friends, 

which meant that the Judge had to research and advocate most of the legal principles involved and all 

on a fixed judicial salary!. 

The Facts: 

2.  H (55) and W (51) were both Colombian. They married in 1984 and had 2 children (25 & 23). The 

parties resided in the UK from 1991 and worked in modestly paid employment. The parties separated 

in January 2004 – a marriage, therefore, of almost 20 years. 

3. In December 1999 W and her friend entered into a written syndicate agreement for the National 

Lottery Big Draw 2000 and won £1m. Shortly after, £500,000 was paid into the W’s RBS account and 

by May 2000 she had purchased with a mortgage a property in her sole name in London SW12 for 

£275,000. After expending some £25,000 on purchase costs and £90,000 on renovations, the parties 

and family moved into the property and lived there until their separation (2003). 

4. The H registered a MHR notice against the property in 2006 after he had issued divorce 

proceedings in the UK and the Wife had, in an attempt to avoid this jurisdiction, issued for divorce in 

Colombia. Thereafter, the W purported to remortgage the home to enable her to withdraw £300k of its 

value into her Lloyds account from which, subsequently, she wrote 2 cheques for such amount in 

favour of the second Respondent in the case, MR. 

 



 

 

 

5. Despite a decree nisi being granted in 2007 on H’s suit in the UK, the Colombian Court some 

months later proceeded upon the W’s petition and dissolved the marriage under that jurisdiction also. 

Mostyn J accepted that the Colombian proceedings, if recognised, would overreach and nullify the 

UK proceedings. Some 3 years delay had followed, before in 2010, H had applied under ss 12 & 13 of 

MFPA 1984 for leave to apply for financial relief following an overseas divorce. The W had then, 

apparently, reacted by paying more monies from her bank account to MR. 

6. Eleanor King J had granted leave to H and dismissed the UK suit and decree and in 2011, Singer J 

had joined in MR whilst also making a freezing order to restrain use of the monies received by MR 

from the W. Subsequently, the W had remarried and at the final hearing before Mostyn J, MR chose 

not to appear. 

The Central Issue and Parties’ Stances: 

7. The treatment to be accorded to lottery prize winnings in financial order applications following 

divorce.   

8. The Wife contended that she had been separated from the husband since 1996, albeit under the 

same roof and, in any event, her friend and not she had won the lottery and she had been simply the 

grateful recipient of a combination of a subsequent loan and gift from her friend enabling her to buy 

the property. Her payment to MR thereafter, she claimed, had been in settlement of debts. Mostyn J 

rejected all three contentions finding that she had won £500,000 in 2000, separated from her husband 

in 2003 and transferred, thereafter, monies to MR in an attempt to avoid H’s claims. 

9. The Husband’s needs were very modest as a hotel porter, who lived in Housing Association 

property and had expenses of just £11,250 pa (or £82,080 Duxbury capitalisation). His real need, the 

Judge found, was for provision for his old age (see para 33). 

 

The Law: 

10. In Cowan (2001) 2 FCR 331, Mance LJ, as he then was, had predicted a future court having to 

determine the correct approach in a lottery win case; there being no reported decisions within the UK 

jurisdiction and some five decisions by Australian courts under different divorce legislation (see para1 

of Judgment). 



 

 

 

11. Mostyn J set about his search for general principles in such cases (para 5). He found within the 

UK jurisdiction that there was a sharp distinction between ‘matrimonial’ and ‘non matrimonial 

property’ and repeated the guidance of Wilson LJ, as he was then, in K v L (2011) 2 FCR 597 that 

the importance of the source of the assets considered, ‘may’ and not ‘will’ diminish over time (para 

6). Accordingly, the law was reasonably clear as to the application of the ‘sharing principle’, where 

‘needs’ are not engaged – namely that normally ‘matrimonial property’ would be equally shared and it 

would be a rare case where ‘non matrimonial’ property was shared at all (indeed, there is no reported 

case of this kind, at present - para 7). 

12. However, even the equal sharing of ‘matrimonial property’ must give way at times, where, for 

example, the same is not the fruit of the joint endeavours of the parties or despite the intermingling in 

the marriage of one spouse’s introduced capital, the same still demands recognition upon distribution 

(see S v S (2007) 1 FLR 1496 – para 8). By further example, the matrimonial home was the classic 

‘matrimonial property’, no matter if introduced by just one spouse (see Lord Nicholls - 

McFarlane/Miller); however, its fair distribution may be unequal, if acquired by unequal 

contributions (see Vaughan v Vaughan (2007) 1 FLR 1108 - para 9). 

13. In this context, in determining the nature of a lottery prize, the Court considered the Australian 

authorities from which certain points of view could be identified. First, the prize could be seen as a 

windfall. Second, it could be regarded as having been introduced by just one of the parties. Third, in 

the sometimes conflicting authorities considered, the majority approach had been to describe the 

winnings as a contribution akin to the English approach to inheritance or gifts and the fact that one 

had paid the winning ticket prize was not determinative since, mostly, the relationship was based upon 

a partnership of roles and neither kept their property distinct and separate from the other. Fourth, the 

conclusion may be different if there had been a separation of property out of which the ticket was 

bought. Fifth, the fact that there was a syndicate and only part of a ticket acquired may not alter the 

approach (paras 11 to14). (see Holmes (1990) FLC 92-181, McTaggart (1988) FLC 91-920, Zyk 

[1995] FamCA 135 and Farmer and Bramley [2000] Fam CA 1615)  

14. Enlightened but not wholly persuaded by the Australian approach, Mostyn J emphasised the ‘fact 

specific’ approach and considered that, whilst in a case where the parties were aware that one or each 

played the Lottery, it would be appropriate to consider winnings therefrom to be ‘matrimonial 

property’, being the fruit of a joint venture and, therefore, equally shareable; nevertheless, where one 

spouse played the Lottery out of their individual earnings etc without the other’s knowledge, the  



 

 

 

winnings in those cases would be likely to be ‘non matrimonial’ and this position would be 

strengthened further if the relationship itself was drifting apart and/or the purchase was part of a third 

party syndicate arrangement (para 15).  

Decision: 

15. Upon the evidence, Mostyn J concluded that of the net £432k asset pot left, taking £82k for H, 

would leave the W with c £350k, which was more than adequate for W and her new husband, 

assuming she would downside size her home in retirement (para 35). 

16. The source of the lottery prize was ‘non matrimonial’, since the W had acquired the ticket without 

the H’s knowledge from her own earnings. But, that part which was used to acquire property in which 

the parties lived as a marital home for 3 years was converted into ‘matrimonial property’ (para 36) by 

such action. However, the parties had been in the property a short time and as the source of the 

property acquisition was not by joint endeavour then the husband’s fair share should be reduced to 15-

20% overall (para 37) and £85k lump sum would be the appropriate payment by W. 

Commentary: 

17. Mostyn J had a difficult task as quasi advocate and judge, unassisted by the usual adversarial 

contest of learned argument canvassing opposite points of view about the law. The danger of such a 

position, even of such an eminent former advocate himself, is to resist the temptation to intellectually 

mould the findings on the evidence to the ‘just’ result subjectively perceived as appropriate according 

to the applicable principles. 

18. Mostyn J concluded the lottery winnings here had been, primarily, ‘non matrimonial’. Such a 

finding is highly debateable. Afterall, the parties, on his own finding, although unhappy in their 

relationship, were nevertheless not separated and contributions to the household continued from both 

sides. Is not the Australian approach of concentrating on the contribution made as a result of a 

partnership a better basis for judgment as to the real nature of the winnings that result.  

19. Should a determination on whether the winnings were ‘matrimonial’ or ‘non matrimonial’ depend 

upon whether one spouse knew the other was buying a ticket, tacitly or otherwise or what exactly was 

the state of their relationship at the time, albeit not separated. Is not this latter approach in danger of  



 

 

 

re-introducing a lower form of ‘conduct’ into the exercise; indeed, Mostyn J., specifically, rejected the 

argument that the H had been responsible for ‘conduct’ under s 25. 

20. Of course, in this case, the acquisition of the matrimonial home from the substance of the 

winnings had meant that the same were, ultimately, in substance, to be approached as ‘matrimonial 

property’ and for reasons given of late introduction and not being the result of joint endeavour, the 

share to the husband was then reduced considerably to meet his ‘needs’ only – an outcome, which, 

some may say, was too restrictive and identical to that which would have been the result of the 

winnings being approached, at all times, as ‘non matrimonial property’. Indeed, it may be said that the 

buying of a lottery ticket is of such minimal endeavour, anyway, that it should not be able to affect the 

‘sharing principle’ to such a significant extent, in these circumstances.  
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