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Radmacher – the Shortened Version of the Majority 

Decision   Issue 24 

 
Purpose: 

 

The demands of any practice in law ensure that time is always short and yet there exists a 

tension between this fact of a lawyer’s life and the need to get to grip with any new law or 

decision. However, ‘getting to grip’ cannot just be in some cases gaining an understanding of 

the basic changes – since the ‘devil may be in the detail’. So it is with the Radmacher 

decision, clients with all sorts of different requirements will be coming through the door and 

there will be an increasing need to know what the Supreme Court contemplated should be the 

position in each instance. Accordingly, the following is a shortened version, faithfully 

compiled, of the Majority decision given and is intended to be used as a practical alternative 

to getting the case report out and re- reading some 37 pages of Lord Phillips’ and Lord 

Mance’s speeches. Excluded is Baroness Hale’s dissenting speech, which will not be any 

guidance for the time being to the approach to be adopted until Parliament has reviewed the 

position after the Law Commission’s report in 2012.  

 

Introduction 

1. The long awaited decision of the extraordinary sitting of 8 male and the only female of the 

12 members of the Supreme Court has resulted in an outcome which again reveals the gender 

divide which, clearly, exists at the highest levels in legal approach to the weight to be given 

to the existence of a ante-nuptial or post nuptial agreement in the statutory exercise under 

section 25 of the Matrimonial Causes Act 1973. 

2. The Supreme Court had before them an appeal in which the questions for them to decide 

were whether the Court of Appeal:- 

i) had erred in finding that a freely entered into ante-nuptial agreement ought to be given 

decisive weight under the s 25 assessment; and 

 

ii) in coming to its decision, had in error judicially legislated in contravention of the decision 

of Macleod [2008] UKPC 64. 

 

 

 



 

 

3. The Court’s decision was that the Court of Appeal had correctly found that the facts of the 

case contained no factors which rendered it unfair under s 25 to hold the husband to the ante-

nuptial agreement. The President of the Court, Lord Phillips gave the majority judgment with 

Lord Mance adding further commentary in support and Baroness Hale, as the sole 

experienced family judge sitting, delivered the only dissenting judgment. 

The Facts: 

4. These are, by now, only too familiar to the reader and, therefore, can be summarised. The 

parties were married in 1998 in London. The wife is a German heiress and the husband 

French by birth. They separated in 2006 after 8 years of marriage, having by then two 

children (now aged 11 and 8).  

5. The Wife, at her family’s family instigation, caused the parties to enter into a ante-nuptial 

agreement drawn by her family’s lawyer in German and subject to German law providing that 

neither party was to gain any benefit from the other’s capital during the marriage or on its 

termination. The wife was to receive further family wealth should the agreement be signed. 

The husband, at the time a city banker, declined the chance to seek independent legal advice 

and the wife, actively, resisted any disclosure to him of the details, as opposed to the fact, of 

her wealth. At the time of the hearing, the husband had left banking and was engaged in 

research at Oxford. 

6. The High Court Judge, Baron J awarded the husband c £5.5m, which would provide him 

with a London home suitable for his children to stay with him and life income of c £100k pa. 

Baron J’s approach had been to measure the ante-nuptial agreement against some six 

safeguards set out in the Government’s green paper (1998) ‘Supporting Families’ and, 

thereby, to find the same flawed, not least because of the absence of independent legal advice 

and the absence of mention of children in the agreement. However, because the husband had 

been fully aware of the limitations being imposed upon him by signing the agreement, the 

Judge nevertheless took the agreement into account but with reduced weight as a factor under 

the s 25 exercise. 

7. The wife’s appeal to the Court of Appeal found that Baron J had erred and the Court held 

the ante-nuptial agreement should be given decisive weight under s 25 and that in the 

circumstances the husband’s financial relief should only be granted as to his role as a parent 

and not his own longer term needs. The husband had then appealed to the Supreme Court. 

The Majority Judgment: 

Ancillary Relief: 

8. Lord Phillips [paras 22 to 30] summarised the current principles of ancillary relief post 

White [2000] and McFarlane/Miller [2006], being based upon the one principle of universal 

application, namely, fairness and requiring the court to have regard to all the circumstances of  



 

 

 

the case. No distinction should be drawn between the different ways in which husband and 

wife contributed to the welfare of the family and there should be no bias in favour of the 

money-earner against the home-maker and the child-carer. As a general guide equality in the 

division of assets should only be departed from for good reason. Needs (generously 

interpreted), compensation and sharing were the three identified strands of fairness and when 

it came to sharing, the source of the asset under consideration be it ‘matrimonial’ or ‘non 

matrimonial’ may be of some relevance (Charman [2007]). 

9. Lord Phillips specifically highlighted [para 30] that in Miller it had been recognised that 

assets may be treated differently, where the parties during the marriage had treated the same 

as separate property and that this had been seen as a cautious ‘…movement in the law 

towards a more frequent distribution of property upon divorce in accordance with what, by 

words or conduct, the parties appear previously to have agreed’. 

Nuptial agreements, separation agreements and public policy: 

10. The Court acknowledged that it used to be contrary to public policy for a married couple, 

who were living together, or a couple about to get married, to make an agreement that 

provided for the contingency that they might separate. This had been because marriage 

involved a duty to live together and an agreement making provision for the possibility of 

separation might act as an encouragement to separate. Such agreements were, therefore, void 

and the court would pay no regard to them. But this rule had not applied to an actual 

agreement to separate or an agreement that governed a separation that had already taken place 

(see Hyman [1929] AC 601). 

11. In part, this position had been remedied in respect of separation agreements made 

between married couples, who were or had been living together by the Maintenance 

Agreements Act 1957, which, as a prelude to sections 34 and 35 of the later 1973 Act, 

enabled the Court to ‘make provision with respect to the validity and alteration by the court 

of financial arrangements in connection with agreements between the parties to a marriage, 

whether made during the continuance or after the dissolution or annulment of the marriage, 

for the purposes of those parties' living separately; and for purposes connected therewith.’ 

[para 35]. 

12. Accordingly, although such agreements anticipating or acknowledging the parties’ 

imminent or actual separation do not override the powers of the Court to grant ancillary relief 

[para 37], they have been held to carry considerable weight in relation to the exercise of the 

court's discretion when granting such relief (see Edgar v Edgar [1980] 1 WLR 1410). 

Indeed, in Smith v McInerney [1994] 2 FLR 1077, Thorpe J remarked at p 1081 that ‘As a 

matter of general policy I think it is very important that what the parties themselves agree at 

the time of separation should be upheld by the courts, unless there are overwhelmingly strong 

considerations for interference.’ 

13. That approach to ‘actual or imminent separation’ agreements reached between married 

parties, differed markedly [para 41 to 42] from the approach to other nuptial agreements that 

merely anticipated the possibility of separation or divorce and which, consequently,  



 

 

 

continued to be considered to be void as contrary to public policy (see e.g . F v F (Ancillary 

Relief: Substantial Assets) [1995] 2 FLR 45). In the latter category, therefore, where there 

existed a ante-nuptial agreement, judges had only been prepared to give some weight to such 

agreements, but certainly not to the extent of holding that they should govern the terms of 

ancillary relief unless there were strong reasons for departing from them (see e.g. S v S 

(Matrimonial Proceedings: Appropriate Forum) [1997] 1 WLR 1200); N v N 

(Jurisdiction: Ante-nuptial agreement) [1999] 2 FLR 745;  C v C (Divorce: Stay of 

English Proceedings) [2001] 1 FLR; M v M (Prenuptial Agreement) [2002] 1 FLR 654; 

G v G (Financial Provision: Separation Agreement) [2004] 1 FLR 1011;  Haneef v 

Haneef [1999] EWCA Civ 803; J v V (Disclosure: Offshore Corporations) [2003] EWHC 

3110 (Fam); X v X (Y and Z Intervening) [2002] 1 FLR 508 and K v K (Ancillary Relief: 

Prenuptial Agreement) [2003] 1 FLR 120). 

 

14. The Court acknowledged that, erroneously, a number of judgments had referred to the 

dicta in Edgar  in the context of ante-nuptial agreements without observing that such dicta 

were made in the very different context of ‘an actual or imminent separation’ agreement (see 

N v N, M v M and K v K). However, the increasing influence to the present day of the ante-

nuptial agreement, even under such circumstances, could be seen in the decision in Crossley 

[2007] EWCA Civ 1491, where Thorpe LJ had described the ante-nuptial agreement there as 

‘a factor of magnetic importance’ [para 45 to 46].  

MacLeod v MacLeod: 

15. Whilst the Court endorsed, as above, the conclusion of the Board in Macleod that the old 

rule that agreements providing for future separation are contrary to public policy was 

obsolete and should be swept away, this should not be restricted to post-nuptial agreements, 

as was suggested by the Board. If parties who have made such an agreement, whether ante-

nuptial or post-nuptial, then decide to live apart, there was no reason why they should not be 

entitled to enforce their agreement. This right will, however, prove nugatory if one or other 

objects to the terms of the agreement, for this is likely to result in the party who objects 

initiating proceedings for divorce or judicial separation and, arguing in ancillary relief 

proceedings that he or she should not be held to the terms of the agreement [para 52]. 

16. There were two reasons why the Board had drawn a distinction between pre and post 

nuptial agreements in this context. The first related to the fact that s 35 of the 1973 Act did 

not apply to ante-nuptial agreements, which meant it would be unfair to enable enforcement 

of an ante-nuptial agreement, when, unlike a post nuptial agreement, the pre-nup could not be 

varied. The second reason was that the essence of each type of agreement was different [para 

53]. 

17. However, as to the first reason, the Court was doubtful that the Board was right to hold 

that ss 34 and 35 of the 1973 Act applied to all post-nuptial agreements rather than just to 

separation (Edgar) agreements. Certainly, reference to the preamble and language of its 

forerunner, the 1957 Act, made it clear that that 1957 Act applied only to separation 

agreements and at the time Parliament passed that legislation there was no doubt that post-

nuptial agreements of couples living together that provided for the contingency of future  
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separation were void and, indeed, this had remained the position when the same provisions 

under ss 34 and 35 were brought into force within the 1973 Act. Furthermore, whether a 

nuptial agreement has contractual effect cannot be dependent upon whether it falls within the 

definition of such agreements under s 35, which itself has been described as a ‘dead letter’ 

[paras 53 to 56]. 

 

18. As to the second reason, the Court, unlike the Board, was not satisfied there was a 

material distinction between pre and post nuptial agreements. By way of example, whilst the 

Court accepted that there was a difference between an agreement providing for a present state 

of affairs and one ‘purporting to govern…an uncertain and unhoped for future’ (Macleod 

para 39), it was possible for a post nuptial agreement to be signed the day after a wedding 

and, in such a case, it, too, would be purporting to govern ‘an uncertain and unhoped for 

future’. In addition, whilst the Board referred to another distinction being that once married 

an agreement was ‘no longer the price which one party may extract for his or her willingness 

to marry’, the Court considered that such situations would be an aspect of duress, which on 

identical principles would render of no effect both a pre or post nuptial agreement [paras 57 

to 60]. 

19. There may be distinctions to be drawn between the two types of agreement as the 

circumstances surrounding an agreement may be very different dependent on the stage of the 

couple's life together at which it is concluded, but that should not be an assumed premise as 

some couples, for example, do not get married until they have lived together and had children 

[para 61]. 

 

20. The question as to whether a nuptial agreement is contractually enforceable or not is an 

irrelevance in this context. In ancillary relief proceedings, the court is not bound to give 

effect to nuptial agreements, but is bound to have regard to them, whether or not they are 

contracts. In Macleod the fact that the post nuptial agreement was a contract did not alter the 

weight the Board applied to its terms [para 62]. The Court considered the Board was wrong 

to hold that ante-nuptial agreements were not contracts – but such views of the Court and the 

Board were obiter to the cases under consideration, in any event. The ancillary relief court 

should apply the same principles when considering ante-nuptial agreements as it applies to 

post-nuptial agreements [paras 62 to 63]. 

21. The Court did not accept the Board’s view that a court should adopt the same approach to 

post nuptial agreements as that laid down by Parliament for varying maintenance agreements 

in s 35 of the 1973 Act. The tests under s 35 and Edgar are only appropriate for a 

‘separation’ agreement and not, necessarily, for all post-nuptial agreements, because such a 

separation agreement is designed to take immediate effect in the prevailing circumstances and 

so it makes sense to look for a significant change of circumstances (as under s 35) as the 

criterion justifying a departure from such a separation agreement or to a lesser extent from a 

post nuptial agreement made well on in the marriage or one made at the start of the marriage 

if either party bring significant property to it. However, the same will not apply where e.g. a 

young couple bring nothing to a marriage at the outset, since then there will be no relevant 

prevailing circumstances at the start of the agreement against which a change of 

circumstances will be a subsequent useful test. In such a case, the circumstances will have  



 

 

 

almost inevitably changed upon the marriage breakdown and the effect to be given to the 

post-nuptial agreement will depend on wider considerations. Hence, the Court did not 

consider Macleod assisted the determination of the appeal [paras 64 to 66]. 

 

The issues raised: 

22. There were three issues raised on the facts of the case [para 67], being:- 

a) Did circumstances attending the making of the agreement exist that detracted from the 

weight to be accorded to it? 

b) Did circumstances attending the making of the agreement exist that enhanced the weight to 

be accorded to it; i.e. the foreign element? 

c) Did the circumstances prevailing when the court's order was made make it fair or just to 

depart from the agreement? 

  

23. As to a) (Weight): The Court considered, under the s 25 exercise, that a pre or post 

nuptial agreement would only carry full weight if both parties entered it with free will, 

without undue influence or pressure and informed of its implications (see 3
rd

, 5
th

 and 6
th

 

safeguards in Government’s green paper (1998)). Baron J had found these safeguards not met 

on the facts and so accorded the ante-nuptial agreement less weight, whereas the Court of 

Appeal had considered these shortfalls not material on the facts of the case and therefore the 

same did not diminish to weight of the agreement signed. 

24. Whilst the Court accepted that the six safeguards of the green paper would in most cases 

be highly relevant considerations, the real question for a court in this context was whether 

there was any material lack of disclosure, information or advice. If it is clear that a party is 

fully aware of the implications of an ante-nuptial agreement and indifferent to detailed 

particulars of the other party's assets, what need is there to accord the agreement reduced 

weight because he or she is unaware of those particulars. What is essential is that each party 

should have all the information that is material to his or her decision and should intend that 

the agreement should govern the financial consequences of the marriage coming to an end 

[para 68 to 69]. 

 

25. The Court considered that it must follow that, whilst before this appeal decision it may 

not have been right to infer from an agreement’s existence alone that the parties had intended 

it to take effect, in future, it will be natural to infer that parties who enter into an ante-nuptial 

agreement to which English law is likely to be applied intend that effect should be given to it 

[para 70]. 

26. The Court gave guidance as to the future approach. The first question will be whether any 

of the standard vitiating factors: duress, fraud or misrepresentation, is present. Such factors 

will negate any effect the agreement might otherwise have, whether it was contractually 

enforceable or not. Akin to the approach under Edgar, unconscionable conduct such as 

undue pressure (falling short of duress) will also be likely to eliminate the weight to be 

attached to the agreement and other unworthy conduct e.g. exploitation of a dominant 

position to secure an unfair advantage, would reduce or eliminate it [para 71]. 



 

 

 

27. Account can be taken to a party's emotional state, and what pressures he or she was under 

to agree. However this should not be in isolation from what would have happened had he or 

she not been under those pressures. All the circumstances of the parties at the time of the 

agreement will be relevant, including e.g. their age and maturity, whether previously married 

or in long-term relationships. Such previous relationships may explain the terms of the 

agreement, and reveal what they foresaw when they entered into the agreement. Matters not 

foreseeable for less mature couples may well be fully in contemplation of more mature 

couples. It may be an important factor, either way, that the marriage would still have gone 

ahead without an agreement, or without certain of the terms agreed [para 72].  

 

28. An unfair agreement at inception will reduce its weight, albeit, in practice, this  question 

will be subsumed within the wider question under s 25 whether the agreement operates 

unfairly, having regard to the circumstances prevailing at the time of the breakdown of the 

marriage [para 73]. 

29. As to b) (Foreign Element):  The Court considered that the foreign element of the case, 

with the husband being French and the wife German and the agreement having a German law 

clause, may not enhance the weight to be ascribed to the agreement in English ancillary relief 

proceedings, where the Court had an overriding discretion to do what was fair.  However, 

when dealing with agreements concluded in the past (here 1998), such foreign elements may 

bear on the important question of whether or not the parties intended their agreement to be 

effective. With agreements made in recent times and, a fortiori, any made after this judgment, 

the question of whether the parties intended their agreement to take effect is unlikely to be in 

issue, so foreign law will not need to be considered in relation to that question [para 74].. 

 

30. As to c) (Fairness): Following White and Miller, under the s 25 exercise, the three 

strands of need, compensation and sharing are relevant to the overriding principle of fairness. 

Where a ante-nuptial agreement deals with those matters in a way that the court might adopt 

absent such an agreement, there is no problem about giving effect to the agreement. Where 

the agreement’s provisions conflict with what the court would otherwise consider to be the 

requirements of fairness, then the fact of the agreement is an important factor to be weighed 

in the balance and is capable of altering what is fair. The proposition, in substitution for the 

previous approach of Macleod, should be in both pre and post nuptial agreement cases that:- 

‘The court should give effect to a nuptial agreement that is freely entered into by each 

party with a full appreciation of its implications unless in the circumstances prevailing it 

would not be fair to hold the parties to their agreement.’ [para 75]. 

31. Obviously, the circumstances making it fair or otherwise will be case fact sensitive and 

the Court has no desire to circumscribe the same. If there are no tainting circumstances 

attending the conclusion of the agreement, it is safe, however, to say that a nuptial agreement 

cannot be allowed to prejudice the reasonable requirements of any children of the family 

[paras 76 to 77].  

32. The Court considered [paras 78 to 80] that it would be fair to give weight to a nuptial 

agreement in order to accord respect for individual autonomy as reflected by a married  



 

 

 

couple’s agreement as to the manner in which their financial affairs should be regulated. This 

is, particularly, so where the agreement addresses existing circumstances and not merely the 

contingencies of an uncertain future. Another may be where parties wish to make provision 

for existing property owned by one or other, or property that one or other anticipates 

receiving from a third party. The distinction drawn in White and Miller between such 

property (i.e. non matrimonial) and matrimonial property accumulated in the marriage is 

particularly significant where the parties make express agreement as to the disposal of such 

property in the event of the termination of the marriage and there is nothing inherently unfair 

in this and there may be good objective justification for it, such as obligations towards 

existing family members (see Rix LJ’s judgment in the Court of Appeal at para 73) 

33. Where, however, the ante-nuptial agreement attempts to address the contingencies, 

unknown and often unforeseen, of the couple's future relationship, there is more scope for 

what happens to them over the years to make it unfair to hold them to their agreement. The 

longer the marriage has lasted, the more likely it is that this will be the case as for example 

where parties to a ante-nuptial agreement, allowing for no provision on termination of their 

marriage, started their marriage with no particular  wealth and over the years, by mutual 

contribution, one of them has accumulated significant wealth (again see Rix LJ at para 73). 

34. Need and/or compensation are the most likely of the three strands of fairness to make it 

unfair to hold the parties to a ante-nuptial agreement and, therefore, the Court considered that 

parties to such an agreement are unlikely to have intended that their agreement should result, 

upon marital breakdown, in one partner being left in a predicament of real need, while the 

other enjoys a sufficiency or more, and such a result is likely to render it unfair to hold the 

parties to their agreement. Again, if the devotion of one partner to looking after the family 

and the home has left the other free to accumulate wealth, it is likely to be unfair to hold them 

to an agreement that entitles the latter to retain all that he or she has earned [para 81]. But, 

where each party is in a position to meet his or her needs, fairness may well not require a 

departure from their agreement as to the regulation of their financial affairs in the 

circumstances that have come to pass. Thus it is in relation to the third strand, sharing, that 

the court will be most likely to make an order in the terms of the nuptial agreement in place 

of the order that it would otherwise have made [paras 81 to 82]. 

35. In general, the Court considered [para 83] that a court will be much more ready to 

attribute the appropriate weight to an agreement as part of 'all the circumstances of case' 

under s 25 of the 1973 Act.; the fact of the agreement being but one factor in the process but, 

in the right case, the most compelling factor  (see Baron J at first instance).  

Background and Jurisdiction: 

36. For the purpose of applying these principles, the Court thoroughly reviewed the findings 

of fact made as to all the circumstances leading to the parties entering into the ante-nuptial 

agreement [paras 84 to 102]. The Court considered on reviewing the provisions of the 

agreement reached that the issues in the case were governed exclusively by English law 

[paras 103 to 108]. 



 

 

 

History of Hearings: 

37. The Court further reviewed fully the decisions of the lower courts in the matter [paras 109 

to 113]. 

The Lower Courts’ Decisions: 

38. The Court agreed with the Court of Appeal [paras114 to 123] that the trial Judge had 

erred in finding the ante-nuptial agreement was tainted in being in breach of the three 

highlighted safeguards referred to above. In particular, they agreed that, whilst the husband 

had not taken independent legal advice, he had well understood the effect of the agreement, 

had had the opportunity to take independent advice, but had failed to do so and, in such 

circumstances, he could not rely on the fact that he had not taken independent legal advice.  

39. In addition, whilst the wife had failed to disclose the approximate value of her assets, the 

Court agreed that the husband knew that the wife had substantial wealth and had shown no 

interest in ascertaining its approximate extent and he had never suggested that this would 

have had any effect on his readiness to enter into the agreement. Further, the Court agreed 

whilst there had been no negotiation, it was unclear why this should be a vitiating factor as 

Baron J maintained and it merely reflected the fact that the background of the parties 

rendered the entry into such an agreement commonplace. The Court confirmed that it was not 

apparent that the judge had made any significant reduction in her award to reflect the fact of 

the agreement.  

 

40. The Court was not prepared, however, to endorse Wilson LJ’s stance that there was 

nothing unfair about the fact that there had been no provision within the agreement for the 

possibility that the husband might be reduced to circumstances of real need. Had the husband 

been incapacitated in the course of the marriage, so that he was incapable of earning his 

living, this might well have justified, in the interests of fairness, not holding him to the full 

rigours of the ante-nuptial agreement. 

41. In the circumstances actually prevailing, however, this was far from the case as he was a 

very able and well qualified individual and the generous relief given to cater for the needs of 

the two daughters would also indirectly provide in large measure for his own until his 

younger daughter reached 22 years of age and the court orders had provided separately for 

the discharge of his debts. Hence, the Court agreed with the  

Court of Appeal that his needs were not a factor that rendered it unfair to hold him to the 

terms of the ante-nuptial agreement, subject to making provision for the needs of the children 

of the family. 

42. The Court confirmed that there was no compensation factor in the case. The husband's 

decision to abandon his lucrative career in the city for the fields of academia was not 

motivated by the demands of his family, but reflected his own preference. 

  

43. As to sharing, the Court reminded itself that the wealth of which the husband claimed a 

portion under s 25 had been received from the wife’s family, in part before the marriage and  



 

 

 

in part during, but quite independently of it and that when he married her he agreed that he 

should have no entitlement to it. In these circumstances in this case it was, therefore, fair that 

he should be held to that agreement and that it would be unfair to depart from it.  

 

Lord Mance: 

44. 124. I concur with the conclusion reached by the majority and with most of the majority's 

reasoning. I address only three specific areas: (i) whether ante- and post-nuptial agreements have 

contractual force; (ii) the starting point when considering the weight such agreements bear; and (iii) 

the Court of Appeal's exercise of its discretion. 

 

125. (i) Do ante- and post-nuptial agreements have contractual force? In the old cases, the public 

policy objections, seen as existing to both ante- and post-nuptial agreements, were based on "the 

policy of the law, founded upon the relation which exists between the husband and wife, and the 

importance to society of maintaining that relation between them": Cartwright v Cartwright (1853) de 

G, M & G 982 p.990; and see H v W (1857) 3 K & J 382, where a provision in an ante-nuptial 

settlement, whereby income would be paid to the husband instead of the wife if the wife lived 

separately from him "through any fault of her own" was held void, because it might induce the 

husband to consent to her living apart and to "refuse to take steps to enforce the restitution of conjugal 

rights": p.3 86. The reasoning in these cases is, as Lady Hale observed in MacLeod v MacLeod [2010] 

1 AC 298, in legal terms obsolete. 

 

126. The objections thus swept away are not however the only objections which would exist to any 

regime which made ante- or post-nuptial agreements binding. Parties who make such agreements are 

not necessarily on an equal standing, above all emotionally. They may not have a full appreciation of 

such an agreement's significance and likely impact. Above all, they may well not foresee, or cater 

adequately for, the way in which not only their relationship but their whole lives and individual 

circumstances may change, especially over time and very often as a direct or indirect result of their 

marriage. 

 

127. In a context, like the present, where the English courts have jurisdiction and grant a decree of 

divorce or nullity, the further objections identified in the preceding paragraph are catered for by Part 

II of the Matrimonial Causes Act 1973. Hence, the majority's description in para 63 of the legal effect 

of any ante- or post-nuptial agreement as a "red herring" in this case. The principle established in 

Hyman v Hyman [1929] AC 601, precluding the ousting of the court's statutory jurisdiction after such 

a decree, must in my view apply to any such agreement. 

 

128. Like Lady Hale, para 136 (1) and (2) and para 154, I go no further and express no view on the 

binding or other nature of an ante-nuptial agreement. It is not difficult to envisage circumstances in 

which, if such an agreement were to be regarded as having contractual force, its enforcement could be 

sought before a court, particularly an overseas court, lacking the jurisdiction under Part II of the 1973 

Act which applies only when the forum is an English divorce court. I also agree in this respect with 

what Lady Hale says in para 157. 



 

  

 

129. (ii) The starting point: The majority (para 75) and Lady Hale (para 167) both accept the 

overriding criterion or guiding principle for exercise of the statutory discretion as being one of 

fairness. But they suggest differently worded tests for approaching this exercise where there has been 

an ante-nuptial agreement. I cannot think the difference in wording likely to be important in practice. 

It appears to relate primarily to the starting point or onus, when feeding into the discretionary exercise 

the circumstances as they currently appear compared with those that existed or were contemplated at 

the date of the ante-nuptial agreement. The words "intending it to have legal effect" in Lady Hale's 

first sentence must, in relation to any future ante-nuptial agreement, be implicit in the majority's 

formulation "freely entered into by each party with a full appreciation of its implications". If Lady 

Hale's second sentence had used the word "unfair", rather than "fair", its effect would, as I see it, 

match precisely that of the second part of the majority's formulation ("unless in the circumstances, etc 

...."). My own inclination, in agreement with the majority, is that this is how the application of the 

overriding criterion should be approached. Given an ante-nuptial agreement, made freely and with full 

appreciation of the circumstances, it is natural in the first instance to ask whether there is anything in 

the circumstances as they now appear to make it unfair to give effect to the agreement. But the 

ultimate question remains on any view what is fair, and the starting point or onus is, as I have said, 

unlikely to matter once all the facts are before the court. 

 

130. (iii) The Court of Appeal's exercise of discretion: I agree with the majority that there is no reason 

to set aside the Court of Appeal's re-exercise of the statutory discretion, undertaken after concluding 

that Baron J had erred in principle. Baron J held the husband to be entitled to a house of his own (para 

140(a)). The Court of Appeal limited this aspect of the award - confining his entitlement to the period, 

generously assessed, during which he could be expected to provide a home for the children, and 

concluding that he had no further needs requiring him to retain such a house outright or for a longer 

period. Viewing the position overall, I do not see that we would be justified in concluding that the 

husband has or is likely after that period to have needs generated as a result of parenthood which will 

not be covered by the Court of Appeal's order or his own resources. It follows that I agree with Rix 

UJ's conclusion (para 81) that: "The provision of a home for the husband and for his needs as a father, 

carer and home-maker for the children will, in the circumstances, more than adequately provide him 

with the means to support his own needs. There is no case for making that home and financial support 

his to command for the whole of his life-time." 

 

Lady Hale: (dissenting – omitted). 

 

 

 

Ashley Murray 

Ashley Murray Chambers 

Liverpool 


